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FOR THE DISTRICT OF COLUMBIZ
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ORDER

Pending hefore tne Court are the metion of the Federal

Electicn Commission for reconsideration of a oortion of thi

[
'
5

Ccurt’s order of March 30, 2004, granting ir part and denying in
part plairntiff’s motion for summary Judgment, and the motion of
defendant Carciyn Malenick to amend her arswer and (by way cf
crogs-moticn) for declaratory judgment.

Cefendant has not shown good cause for Iilinrng an

amendment that would change th

{

landscape of this litigaticn at a

time when zlmest all of the

[ N

ssues 1n the case have been
resclved. The countercliaim she wishes to assert would ciearly be
barred by the deoctirine of sovereign immunity, and would
accerdingly be futile. Malenick’s motions [49] are accordingly

denied.

I"[J

The FEC’s motion for reccnsideration [46} i1s granted.

My finding that the present record was insufficient to supportc

43

findirg that Triad, Irnc. had accepted prohibited contributicns
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from corporaticns did, as the FEC suggests, proceed from the

ropoesiticn that a showing of supjective intent would bhe
]

necessary wo brand funds “contributions,” arnd, as the FEC has

pcinted cuz, Cne Supreme Court’s decision ir California Medical

Ass'n. v. FEC, 433 U.3. 18Z (19%81), rerders that proposition

Eerronecus.

Simulraneously with its motion for reconslderaticn, the
FEC submitted & “propcosal for final resclution” of this matter,
cre that would limit the Court’s final Judgment and orcer tc
those cleims for which summary judgment for the Commission has
already becn granted, plus the claims that would be established
as & matter of iaw with the instant grant of the Ceommission’s
motion for reconsideration, plus Triad’'s excessive contributlon
made 1n ceonjuncticn with its affiliated peolitical committee. The

"

FEC's propcsal, however, “assumes that Malenick will: be able to
substantiate her significant debt and minimal asszsets” (p. 9}.
The nard guestion is how Ms. Malenick is ¢ “substantiate” her
finances. The FEC suggests tThat T 1ssue an order requiring her
to submit documentation to the Court, put that prooosal ralses
substantial privacy issues and involves the Court in a question
that the Court need not be concerned with, i1f the FEC can be
satisfied about Ms. Malenick’s situaticn. Instead of regquiring

Ms. Malenick to corply with an open-ended order that she

“file . . . documentatiocn substantiating her assets and



liabilities,” I will allow an additicnal period of time, say 9C

davs, Ior the Fzl o taxe discoverv of Ms., Malenick’s finances,

if It cares Lo co 52, and ther to submit, within, say 120 days
(90 pius 30) any further moticn 1t wishes tec file concerning the
firancial penalcies, 1f zny, that shcould be imposed cn

Ms. Malenick. 1f such discovery 1is rot taken, or such a motion
is not filed, or bhoth, I will rely upon the sworn statements

M3, Malenick has made about her finances, made under penalty of
perjury, and will issue a final judgment and order for
declaratory and injunctive relief, in substantially the form

C,

suggested by The FEC in Ilts submissicn of April 30, 2004 [45].

JAMES ROBERTSCN
United States District Judge



