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UNITED STATES DISTRICT CCURT
FOR THE DISTRICT OF COLUMBIA

JON CPSTLIL,
Plaintiff,

v. Civil Action No. 81-0336

FPEDLRAL LLECTION COMMISSION,

RECEIVED
‘AUG 1 1981

Defendant.

RESPONSE OF DEFENDANT FLDERAL CLECTION
COMMISSION TO PLAINTIFF'S MLMORANDUM OF
POINTS AND AUTHORITIES IN OPPOSITION To JAMES F. DAVEY, Clerk

THE COMMISSICN'S MOTIUON FOR SUMMARY
JUDGMENT

On August 10, 1981, the Federal Election Commission {the "Com-
mission™) was served with plaintiff's opposition to the Commission's
motion for summary judgment. While the Commission believes that
its motion for summary judgment fully addresses most of plaintiff's
claims, there is one further point to be made with regard to plain-
tiff's opposition.

Plaintiff argues that the consistency of Commission General
Counsel Repurts dealing with a particular issue is a material fact
in this court's rveview of the Commission's dismissal of plaintiff's
adninistrative complaint.i/Plaintiff also argues that past Commissicn
handling of the issue of corporate expenditures by a media corgpora-
tion in light of the Federal Election Campaign Act of 1971, as
amended, ("the Act" or "FLCA"), has been inconsistent. 1In suppotrt
of his argument, plaintiff cites several matters previously before
the Commission. HNone of the cases cited by plaintiff, however,
involved a media corporation buying advertising space for the pur~
rose of promoting an upcoming issue or pProgram, as was the case
in plaintiff's administrative complaint. Plaintiffs allegation

of inconsistency is, therefore, unfounded. The Commission has

1/ The Commission's view with regard to the deference due a Conmis-
sion decision and the effect of the consistency of its handling
of a particular issue is at odds with the plaintiff's view, but
the Commission will not elaborate further on its arguments
previcusly subnitted to the court on these issues.




Conslslonlly useu the "purpose" test with reyara to all matters
1nvoiving & heala corperation.

Llvenl tht consistency or the Coumission's past Lhanuling of these
hellels, plalntirl's case is reauced to the argunent that no is-
tinction in Connitsion treatlent can Le made Letween nedia corpora-
tivns and non=leula corporations.  Plaintiff has taileu to support
Lhils argulint.  Ln the contrary, the statute itselr expressly cre-
&ty Lhe wistinvtion, 2 U.5.C. § a3l(Y)(b)(i), and case law has

recoyhliea this express vistincetion. keader's Ligest hssociation,

e ve teuerel wlection Commission, S0Y% b, Supp. lelu, 1215

{b.LalveY. I%bL1). Feueral Llection Commission v, Lunillips Publish-

ity L0+, Clu, Fea.Llec.Canp rin.Guiae, 4 91b6 at 51223 (L.L.C.
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nttorney
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i htrewy cectlty that on tue 1Yth. uay of Auyust, 14sl,
1 Calseo to be setveo Ly first class nail, postage prepaid,
4 Uupy Ol the kespClhise LI Lefehuant lederal Llection Conhiission
te kFlainticl's heworangum of Points ang Luthorities in Cprositicn
te tne Conlssion's wotlon ¢t SULRATY vuugrent in the above-
Lerereneed actlien upon thie tollowing plaintifr: .
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