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Tom Hintermister
Assistant Staff Director, Audit Division
Federa!l Eloction Commission

' 999 E Street, NW

Washington, D.C. 20463

Re: Submission of Political Call Center, LLC in Response to the
Interim Audit Report Concerning Rightmarch.com PAC, Inc.

Dear Mr. Hintermister:

~ On October 25, 2011, the Audit Division of the Federal Election
Commission (“FEC” or “Commission”) issued an Interim Audit Report (“IAR")
concerning Rightmarch.com PAC, Inc. (“Rightmarch”). In the AR, the Audit
Division contends that an August 20, 2007 fundraising contract between
Rightmarch and our client Political Call Center, LLC (d.b.a. “Political Advertising”)
resulted in an impermissible extension of credit and an excessive in-kind
conttibution by Political Advertising to Rightmarch. The Audit Division expressed
concemn that Political Advertising “allow[ed] invoices to remain outstanding for a
considerable icngth of tisne™ and “did ngi appear to make commercinlly reszoiable
attempte to callect $1,655,327 for services rendered, thereby miking an apparent
excessive in-kind contribntioa of $1,653,027.” IAR st 6.

In issuing the IAR and in related documents, however, the Audit Division
and the Office of General Counsel acknowledged that their initial assessment was
based on “very little information” about Political Advertising’s business and the
fundraising contract between Political Advertising and Rightmarch. See
Memorandum from Christopher Hughey, Acting General Counsel to the
Commission, Reguest for Early Commission Consideration of Legal Questions
Arising in the Audit of Rightmarch.cum PAC, Inc. (LRA 842) 5 & n.5 (Mar. 14,
2011) (“Auriit Division Memorandum”). In fact, tho Audit Divisionmoted that it
would welcome “a record by Palitical Advertiaing or similar companies of the
implementation of a program of similar structure and size in the ordinary course of
business” as that contained in Political Advertising’s August 20, 2007 fundraising

. ememea



Tom Hintermister
December 12, 2011
Page 2

contract with Rightmarch. Id.; see also IAR at 6, 9. This submission provides just
such a record to the Audit Division.

As we datail below, Political Advertising’s August 20, 2007 fundraising
contract with Rightmarch is a percentage and performance-based agreement that, in
accordance with the orinciples underlying meny state fundraising lrws, caps the
amount of compensation that Political Advertising may receive for its services. The
Rightmarch contract is consistent not only with Political Advertising’s past
practices and established norms in the fundraising industry, but also with prior
Commission precedent permitting such contractual arrangements.

Furthermore, unlike ether similar contracts previously scrutinized by the
Commission, Political Advertising has actually matic a profit on its contract with
Rightmarch to date, with over $57,000 in profit coming from direct revenues and
over $30,000 in estimated 1ofit desivoil from the intetiecthal praperty acquired by
Political Advartising in cannection wich the continst,

In addition, attached to this submission are 32 separate telemarketing
fundraising contracts from many different vendors for both political and non-
political clients. While the language and processes for calculating vendor
compensation vary from contract to contract, each of these 32 agreements ultimately
establishes a fee cap ard contractually guarantees that vendor compensation will not
exceed the proceeds that are generated by the telemarketing fundraising prograrm.
These 32 fundraising contracts clearly demonstrate that Political Adverusing s
contruct with Rigitmirch confornted 4o the wsial atal onrmal praotice in Paidical
Advaertising’s industry.

As is detailed below, contrary to the Audit Division’s preliminary
determination, Political Advertising did not impermissibly extend credit to
Rightmarch during the course of the contract or allow invoices to remain
outstanding for a commercially unreasonable length of time. Accordingly, the
Audit Division should revise the IAR to remove its preliminary finding that Political
Advertising made an impermissible extension of credit and excessive in-kind
contribution to Rightmarch.

FACTNAL BACKGRQUND

Established in September 2001, Political Advertising is an Arizona limited
liability company that elects to be treated as a disregarded entity for federal tax
purposes. See Ex. A (August 16, 2011 letter from Political Advertising’s statutory
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agent, Michael H. Bate). Political Advertising provides telemarketing and follow-
up direct mail services to help conservative organizations acquire new donors and
raise funds to support their activities. At the same time, Political Advertising’s
fundraising programs enable organizations to cultivate lists of like-minded
individnals and supporters whn can be targeted for future voter sducation and
outreach activities.

Consistent with its past and current practices, Political Advertising offered
its telemarketing fundraising services to Rightmarch pursuant to the same general
contract terms that the company has offered to each of its political and nonpolitical
customers since Political Advertising’s founding ten years ago. See Ex.B §3
(affidavit of Margaret DeMello, President of Political Call Center, LLC). On
August 20, 2007, Rightmarch and Political Advertising entered into a contract for
the provision of telamarketing and fundmising sorvices; a copy of the contract
between the parties is attached hemto as Exhitit C.

The contract specified that Political Advertising would send a weekly
statement to Rightmarch for its services. Ex. C §5.2. On each statement, Political
Advertising multiplied the number of completed calls by $2.50 to establish a total
dollar figure for the covered period. Jd. This amount was known as the
“contingency fee cap” or the “fee cap provision.”! Id. §5.2. Apart from this

! The cnritract Uzscribed this figure 2 a “flat contingeucy foe rate.” Ex. C§5.2. Regardless
of the specific terminology esed, the $2.50 figure was a fee cap: The actual amount owed by
Rightmarch was a percentage-based amount. The contract stipulated that Political Advertising was
to be paid 95% of the funds generated by the telemarketing program, up to the fee cap figure of
$2.50 per call.

This $2.50 fee cap sexved as un important contractue! safeguard for bath Political
Advertising and Rightmarch. On the one hand, the $2.50 figure functioned as a “cast-plus-plus”
mechanism to protect Palitical Advertising. In the eveat that the client prematurely terminated the
fundraising program, the contract stipulated that Rightmarch would owe an amount equal to the full
fee cap, regardless of how much money the telemarketing program raised. On the other hand, the
$2.50 figure protected Rightmarch by establishing a maximum ceiling that Rightmarch could be
charged for fundraising services ~ i.c., a fee cap. If the fundraising programn hid been especially
successful, Rightinnrch would have reaped more financial benefits froor that sncoess than if the
agraemont celled for Politioal Advenising to recoive a flot, uncepped percantage of ali revenuns
raised.

Hereinafier, this submission will refer to the watue calenlated using the $2.50 figure and
disclosed on the weekly statements as the “fee cap.”
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Re: Response to Interim Audi of the Audit Divisionon 032567.0000%

Rightmarch.com PAC, Inc.
Dear Mr. Hintermister:

On October 25, 2011, the Audit Division of the Federal Election Commission (“FEC” or
“Commission™) issued an Interim Audit Report (“LAR”) on Rightmarch.com PAC, Inc.
(“Rightmarch™) covering the period from January 1, 2007 through December 31, 2008. The
Commission requested that Rightmench respond Lo ilte IAR by November 28, 2611. On
November 10, 2011, Rightmarch requested ond the Cammission grasted a fifteen-day extension
until December 13, 2011 so Rightmarch could consult with the committee’s vendors in order to
prepare a comprehensive response to the findings and recommendations of the IAR.

The Audit Division made three findings and recommendations with regard to
Riglitmarch. First, the Audit Divisian found that Rightmasrch misstated its financial activity in
botht 2007 :md 2008. IAR at 4-5. Seeond, thr Audit Divisiou questioned whether a campaign
vendor had extended credit to Rightmarch outside the normal course of business by allowing
invoices to mmain onttstimding for ¥ consicurable pesiod of time. The Audit Division
recommendad that Rightmarch provide doeumentation from the vendor to domonstate that the
credit was sxtensted in the nesmal course of the vendor’s business. The Audit Division alsa
recommended that Rightmarch gmend its disclosure reports to reflect all debt owed to the
vendor, IAR at 6-9. Finally, the Audit Division found that Rightmarch did not properly disclose
independent expenditures during the audit period. IAR at 9-12.

Rightmarch concurs with the Audit Division’s findihg that Riglitraarch misstated its
financial activity in 2007 and 2008 and will comply with the Audit Division’s recommendation
to amand its dicclasure reperts to conrect the misstatesients.

1050 Connecticut Avenue, NW 1678 Broadway 655 West Fifth Street, 48th Floor
Washington, DC 200368-5339 New York, NY 10019-5820 Los Angeles, CA 90013-1065
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Rightmarch’s principal vendor, Political Call Center, LLC (“PCC”), has filed a separate
response to the IAR damonstrating conclusively that it did not extend credit to Rightmarch
outside the normal course of business by allowing invoices to remain outstanding for an
unreasonable length of time. The PCC response demonstrates that the Audit Division seriously
misconstrued both the contract between Rightmarch armxd PPC and the weekly statements from
PCC to Rightmarch. In fact, Rightmarch never incurred any debt to PCC. Rightmarch paid PCC
in full and on ttme for all of the services provided to Rightmardh. Accordingly, Rightmarch
requests that the IAR te revised to delete the findthgs that RCC made an impermissible extanston
of credit to Rightmaich and that Rightmarch failed to rapart debt owed to PCC.

Finally, Rightmarch continues to dispute the Andit Division's finding that it did not
properly disclose independent expenditures during the audit period. The Audit Division’s
finding is dependent entirely on the legal question of whether or not telemarketing calls made by
PCC to raise funds for Rightmarch constituted independent expenditures. As the Audit Division
noted, this issue was the basis of a request by Rightmarch for early Commission consideration of
a legal question. IAR at 11-12. The Comrnission, liowever, was unable to reach a conclusion
with regard to this legal issue by the requisite four votes. Accordingly, Rightmarch requests that
the IAR be revised to delete the finding that Rightmarch faileit to adequately report iidependent
expenditures during the audit period. Instead, in accaaiance with Directive 70, thee discussicm
regending Rightmirch’s alleged failure to raport iiidependent expendituces should bz 1uoved to an
Adéitianal Issues section at the emd of the JAR.

Rightmarch’s response to each of the Audit Division’s findings and recommendations
appears in greater detail below.

Finding 1 - Misstatement of Financial Activity

The Audit Bivisian recengiled Rightmarch’s disclosure reports with bank records for
calendar years 2007 and 2008. The Audit Division found that in calendar year 2007 Rightmarch
understated receipts by $23,940. The failure to discloae these receipts also caused Rightmarch to
understate its year-end cash-on-hand by $16,750. The Audit Division also found that in 2008
Rightmarch onderstated disbursercents by $9,889, which also eaused Rightmarch te understate
its year-end cash-on-hand by $6,625. IAR at 4-5.

The Audit Division recommended that Rightmarch amend its reports to cerrect these
misstatements and amerd its most recently filed report to correct the cash-on-hand balance with
an explonation that the: vhange resulted fraam a prior period audit adjustmeat. IAR at 5.

Rightmarch concurs with the Audit Division’s findings arid will comply with the Audit
Division’s recommendations.
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Finding 2 - Extension of Credit by a Commercial Vendor

The Audit Division included in the IAR a preliminary finding that PCC may have
extended credit to Rightmarch outside the normal course of business by allowing invoices to
remain outstanding for a considerable period of time resulting in an alleged excessive in-kind
contribution of $1,655,327. IAR at 6. This preliminary finding appears to be based entirely on
the Audit Division’s misunderstandimy of tHe fundraising contract between Righttnarch and PCC
and the weekly smatements provided to Rightmarcit by PCC. IAR at 7.

Rightmarch disputed the Audit Division’s interpretation of the contract and the weekly
statements with Audit Division staff during audit fieldwork and at the exit conference.
Following the exit conference, Rightmarch filed a Request for Early Cansideration of Legal
Questions pursuant to the Commission’s Palicy Statement Establishing a Pilot Program for
Requesting Consideration of Legal Questions by the Commission, 75 Fed. Reg. 42088 (July 20,
2010). Rightmarch asked the Commission to determine whether the weekly contingency fee
reflected on weekly statements sent by PCC to Rightmarch constituted a debt subject to the
reporting reymirersonts of 11 C.F.R. § 104.11. Rightmarch also asked whether the contrect
constituted an extension af credit under 11 C.F.R. § 116.3 or an in-kind conttibution by PCC to
Rightmarch nnder 11 C.F.R. § 100.52. Unfortunately, after considering the recornmandations af
the Office of Genaral Counsel, the Commission was unable to reach a cerclusion with regard to
any of these questions by the requisite four votss.

In light of the failure of the Commission to resolve these outstanding legal questions, the

.Audit Division recommmmended that Rightmarch provide documentation from PCC demonstrating

that no credit was extended other than in the normal course of PCC’s business and did not
represent an excessive in-kind contribution by PCC to Rightmarch. IAR at 9. Rightmarch did
request such docuntentaticn and PCC has filed a twenty-page respoase to Rindiag 2, sapponed
by an affidavii from Margaret DeMello, Procident of PCC, and thirty-four adchtional exhibits.
See Sunnission of Paulitical Call Cemsr, LLC in Respense to the inierim Andit Repatt
Coacerning Rightmarch.com PAC, Inc. (December 12, 2011)(“PCC Submission™).

The PCC Submission makes it abundantly clear that PCC never extended any credit to
Rightmarch. PCC Submission at 8-9. The Audit Division’s preliminary finding appears to be
based on a misreading of the weekly statements sent by PCC to Rightmarch. The weekly
statements were prepared by a third-party escrow company, Canyon State Servicing Co., LLC,
using a standard format designed for real estate transactions. The $1,655,327 figure identified by
the Audit Division as a possible uxcessive eontribution: from PCC to Rightmarch is, in fact, the
maxinmam possible amount that PCC could have:received from Rightmarch il the fundmising
pregiam tnd exoaeded sxpectatians. Unfortenately, this figure appears on the eserow company
fornx under the heading “Prinuipal Balarme.” The Audit Division apparendly considered these
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weekly statements to be invoices and misinterpreted the ‘“Principle Balance” heading to mean
that this figure constituted a debt owed to PCC by Rightmarch. “The weekly statements from
Political Advertising to Rightmarch were not ‘invoices’ because they did not represent a debt
that was due and owing. Rather, these statements specified the maximum possible amount that
Political Advertising could receive from Rightmarch for its services if the fundraising program
was particularly successful. Under hts agreement with Rightmarch, Political Advertising was
entitled to be paid 95% of the funds generated by the telemarketing program, up te the fee exp
figure of $2.50 pec call. Ie accordance with the terms of thie contraet, this is exaotly what
hapmened. . . .Pelitieni Advertising was pnid m-fidl, on-time, every time for all of its services, ih
accordance with the eantract.” PCC Suhmission at 9.

In light of the PCC Submission, Rightmarch respectfully requests that the IAR be revised
to delete the findings that PCC made an impermissible extension of credit to Rightmarch and that
Rightmarch failed to report debt owed to PCC.

Findliig 3 — Failurs to File Notices and Properly Disclose Independsat Expenditures

. The Audit Division found that Rightmarch did not file 24- or 48-hour notices for
independent expenditures totaiing up b $139,367 ond did mt properly dieclase tndependent
expenditures totaling $2,172,135 on Schedule E. IAR at 9-11. The Audit Division’s finding
appears to be based on the Audit Diviuiae’s determination that the scripts used in telemarketing
calls to raise funds for Rightmarch ¢onstituted independent expenditures because they contained
the words “defeat” and “oppose” and referred to one or more federal officeholders by name. IAR
at 10.

Rightmarch divpated the Audit Division’s interpretation of the fundraising scripts with
Audit Division staff during audit fieldwork and at the oxit conference. Following the enit
canference, Rightmarch filed a Request for Early Consideration of Legal Questions pursuant to
the Commission’s Policy Statement Establishing a Pilot Program for Requesting Consideration
of Legal Questinns by the Comuniasion, 75 Fed. Reg. 42088 (July 20, 2010). Rightrnarck asked
the Commissica to deterncine whether the findraising scripris that are primarily related to
opposing the officeholders’ positions on particular issues, such as immigration, in order to raise
money for Rightmarch were required to be reported as independent expenditures under 2 U.S.C.
§ 431(17). Unfortunately, after considering the recommendations of the Office of General
Counsel, the Commission was unable to reach a conclusion with regard to this question by the
requisite four votes.

Given that the Comsttiesion appedts to be deadlocked en thit ieane and thare has been no
change in the law since the Commission responded to Rightmarch’s request for early
consideration of legal questicns an April 5, 2011, Rightmarch objects to this issue being includad
in the Audit Report as a finding of the Commission. Directive 70 states that for “any
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recommended finding that does not receive four or more votes either approving or rejecting the
recommendation, the Audit Division will move the discussion to an ‘Additional Issues’ section.

. Each ‘Additional Issue’ will contain a brief summary of the facts, any applicable legal standards,

a brief recitation of the Audit Division’s recommendation, and a recitation of the vote on the
recommended finding.” FEC Directive on Processing Audit Reports-at 4 (April 26, 2011). See,
e.g., Final Audit Report of the Commission on SEIU COPE at 4-5 (October 31, 2011)(discussing
the Commission’s failure to adopt a recommendation regarding the reporting of independent
expenditures in the form of payments to individuals for door-to-door voter ID and gnt-out-the-
vote efforts). '

Accordingly, Rightmarch requests that the IAR be revised to delete the finding that
Rightmarch failed to adequately report independent expenditures during the audit period.

Instead, the discussion regarding Rightmarch’s alleged failure to report indepeadent expenditures
should be moved to an Additional Issues section at the end of the IAR.

Sincerely,

Craig . Brett G. Kappel




